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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1943 


No. 8513 

James B. Edwards, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

TEE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX ON BEHALF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Morris Ehrlich was proprietor of a store in a building which 
faced N Street and had a side on Sixth Street Northwest, and 
was known both as 601 N Street and 1300 Sixth Street. The 
entrance from the Sixth Street side opened into a hall, from 
which steps led into the basement below. From this base¬ 
ment other steps led up into the store, and at the top of those 
steps was a door. When Mr. Ehrlich closed his store on the 
night of February 5,1943, this door, as well as the other doors 
of the store and building, was locked. 

During the night time of February 5-6, 1943, somebody 
gouged a hole into the wall of this building on the Sixth Street 
side and got into the basement, went up the steps and broke 
the lock off the door at the top of them, entered the store and 
took clothing and other property, and took the clothing down- 

(l) 




stairs to the basement and placed it on a coal pile there. About 
6:00 a. m., the janitor had opened the door to this building 
from the Sixth Street side and went down into the basement 
and saw the stolen clothing resting on the pile of coal. He 
apparently did not discover that the door to the store had been 
broken open. He returned upstairs to the hall to call the 
police. When the got there he saw Anderson and another man, 
whom he was never able thereafter to identify, and both of 
whom had come in the Sixth Street entrance. Anderson put a 
gun on him and the other man went down the steps to the 
basement and returned shortly afterwards with some of the 
clothing which was on the coal pile. He and Anderson then 
left the building, running. App. 21. The janitor notified the 
police and an officer came to the building and took the re¬ 
mainder of the clothing from the coal pile and took it to the 
police precinct. Neither did the officer discover the entry 
into the store part of the building. Two hours later Mr. Ehr¬ 
lich, proprietor of the store, opened the place up and discovered 
the condition which the burglars had left, and he notified the 
police also. The police apparently discovered nothing new 
at that time, but a week later they arrested Anderson at his 
rooming house a few blocks away, and in his company at the 
time was this appellant Edwards, whom they also arrested. 
Anderson had some of the stolen property in his possession at 
the time, and the appellant Edwards was then wearing a suit 
of clothes which had been stolen from Mr. Ehrlich’s store the 
week, before, and appellant also had in his possession a pen¬ 
knife which Mr. Ehrlich said was like in newness and composi¬ 
tion of the handle to a knife stolen from his store at the same 
time a week before. Anderson confessed to his participation 
and later at the trial of this appellant admitted his guilt. No 
statement of appellant as to his participation or lack of par¬ 
ticipation was offered or received at the trial. At the trial 
Anderson testified that his companion in the crime was not the 
appellant, but another. The appellant did not testify at the 
trial. 

Bertha Lee Edwards testified that she was the wife of ap¬ 
pellant and that appellant was in her company at the Logan 




Hotel from the evening of February 6 to 12:00 M, February 
7,1943. App. 23. 

There is nothing in the record to substantiate appellant’s 
statement (Brief, p. 3) that he did not reside at 1229y 2 7th St. 
NW., where he was arrested in the company of Anderson. 

With respect to the withdrawal of appellant’s former counsel 
from the case, it might be pointed out that on April 28, after 
the appeal had been noted, Mr. Martin advised appellant that 
he intended to withdraw. App. 24. Mr. Martin was per¬ 
mitted to withdraw on May 13, and new counsel was ap¬ 
pointed on May 19, 1943, and in the interval no proceedings 
of any kind were had. Furthermore, and most important, 
when the bill of exceptions was settled in the chambers of the 
trial justice, Mr. Martin was present and participated in the 
discussion. App. 24. 

STATEMENT OF ISSUES 


1. Was the evidence in this case sufficient to warrant sub¬ 
mission of the issue of guilt to the jury? 

2. Was the judgment rendered herein erroneous by the fact 
that appellant was without counsel for an interval of five days 
subsequent to filing of notice of appeal? 

SUMMARY OF ARGUMENT 

1. The evidence was sufficient to submit to the jury. It 
was shown that two men committed the burglary. One of 
these men was proven to be appellant’s companion on a sub¬ 
sequent occasion, at which time appellant was found wearing 
one of the stolen articles and having another in his pocket. 
No explanation was forthcoming from appellant of this exclu¬ 
sive possession of the stolen property nor has anyone ever made 
any explanation in his behalf. Such evidence is sufficient to 
sustain a conviction. 

2. No prejudice resulted to appellant from his temporary 
lack of counsel after conviction and after notice of appeal had 
been filed. In any event, such lack of counsel could have no 
effect on the validity of a conviction previously had with all 
due process. 
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ARGUMENT 

The evidence was sufficient to submit to the jury on the issue 

of guilt 

The evidence against appellant was substantially that two 
men had committed a burglary; that one of these men was 
identified as Anderson, but that appellant Edwards could not 
be identified because the only eye witness had never taken a 
look at the second of the bandits; that one week later Edwards 
was arrested in the company of Anderson, in the same room 
with Anderson, wearing a stolen suit and carrying a stolen 
knife in his pocket; that no explanation has ever been forth¬ 
coming as to why appellant was wearing the suit or carrying 
the knife. The evidence in behalf of appellant was (1) an 
alibi furnished by his wife for the night of February 6-7, which 
may be disregarded because the burglary took place some time 
during the night or early morning of February 5-6, 1943; (2) 
the testimony of Anderson that he had committed the crime 
with one “James Johnson,” a person of unknown antecedents 
or whereabouts, known only casually to Anderson and never 
further identified or produced. Not even Anderson explained 
how or why Edwards was in such complete possession of the 
stolen articles. App. 22-23. 

The circumstance that appellant was in the company of a 
confessed participant in the crime is not entirely without sig¬ 
nificance. Certainly it would be of some probative force in 
the estimation of an average person, and therefore fit for the 
consideration of a jury. The case of Duffy v. State, 151 Md. 
456, 461, 135 At. 189, 191 (1926), which appellant quotes (Br. 
p. 9) for the proposition that mere association with a guilty 
party proves nothing is contrary to the case of State v. Jones 
et al., 19 Nev. 365, IIP. 317 (1886), cited in appellant’s brief 
at page 12, where the court said such association was at least 
a circumstance to be considered. Appellee considers this fact 
to be one circumstance in the proof. 

Appellant’s argument implies that proof of burglary is on a 
different plane from that of larceny, wherein he is at odds with 
the cases. If the proof is sufficient to sustain a finding of lar- 


ceny, then it is enough to sustain a finding of guilt as to bur¬ 
glary, where it has been shown that the goods were so acquired 
by somebody. In McNamara v. Henkel, 226 U. S. 520, 524r- 
525 (1913), the Supreme Court said that ‘The permissible 
inference is not thus to be limited,” meaning that unexplained 
possession of recently stolen property is a sufficient basis to 
infer that the possessor acquired it not only by larceny, but* 
by burglary if a burglary was committed. So in Considine v. 
United States, 6 Cir., 112 Feb. 342, 349-350 (1901), the Court 
said “* * * where the evidence tends to show that the de¬ 
fendant is guilty of a theft of goods, it also tends to show his 
guilt of the burglary by means of which the theft was com¬ 
mitted.” 

Appellee feels free, therefore, to rely on the decision of this 
Court in a larceny case, to the effect that possession of re¬ 
cently stolen property, no satisfactory explanation being given, 
may properly satisfy the jury of guilt, and in such a case a 
motion for a directed verdict is properly overruled. In the 
case of Tractenberg v. United tates, 53 App. D. C. 396, 293 
Fed. 476 (1923), a Cadillac automobile had been stolen from 
a street in Washington on a Sunday. On Monday, defendant 
appeared in Petersburg, Virginia, with it and procured a $500 
loan on it, and executed a bill of sale and a note and left the 
car with the lender. When recovered, the license tags had 
been changed. One policeman testified that defendant said 
he knew the car was stolen. Defendant, his sister, and brother 
all testified that the car was purchased on Sunday in Wash¬ 
ington from a man named Myers for $1,500. A motion for 
a directed verdict was made and denied at the close of all the 
evidence. In discussing the legal weight to be given such 
evidence the Court said: 

The possession of this stolen automobile by the de¬ 
fendant, almost immediately following the theft, was 
an evidential fact tending to establish his guilt, and 
the court submitted that to the jury in connection with 
all the other facts and circumstances disclosed by the 
evidence. 
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The jury were properly instructed that they might 
infer guilt from that circumstance, not that they should 
so infer. While such a circumstance does not raise 
a presumption of law that the defendant committed the 
alleged larceny # * *' the unexplained exclusive 
possession of stolen property, shortly after the commis¬ 
sion of a larceny may satisfy the jury and warrant a 
verdict of guilty * * *. 

In England the same rule is recognized. In Regina v. Exall, 
4 F. & F. 922, 176 Eng. Rep. 850 (1886), a burglary had 
been committed. Exall, Edwards, and Skelton, were accused. 
They had been found together the next morning and Exall 
w*as in possession of a stolen watch. Skelton was in possession 
of stolen money which he said he received from Edwards, and 
which Edwards did not deny. Pollock, C. B., charged the 
jury that “The principle is this, that if a person is found in 
possession of property recently stolen, and of which he can 
give no reasonable account, a jury are justified in coming to 
the conclusion that he committed the robbery.” Exall and 
Edwards were convicted and Skelton was acquitted. 

In the case of Wilson v. United States, 162 U. S. 613, 619 
(1896), the Supreme Court approved a charge that the jury 
might act on an inference of guilt from the unexplained pos¬ 
session of recently stolen property. The Court said: 

Possession of the fruits of crime, recently after its 
commission, justifies the inference that the possession is 
guilty possession, and, though only prima facie evidence 
of guilt, may be of controlling weight unless explained 
by the circumstances or accounted for in some way con¬ 
sistent with innocence. 

In the recent case of Tot v. United States, — U. S. —, No. 
569, decided June 7, 1943,11 U. S. L. Week. 4462, the Supreme 
Court declared unconstitutional section 2 (f) of the Federal 
Firearms Act, 1 which provided that upon proof that a person 
with a prior record of a crime of violence was in possession of a 
gun or ammunition, a prima facie presumption should arise 
that the articles were received in interstate commerce and in 

1 C. 850, 52 Stat. 1250,1251; 15 U. S. C. § 002 (f). 
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violation of the Act. which naturally included a presumption 
that such receipt was after the effective date of the Act. The * 
Court said that “* # * the presumptions created by the law 
are violent, and inconsistent with any argument drawn from ex¬ 
perience.’’ However, the Court also refers by way of contrast 
to situations wherein inferences of guilt are reasonable and suffi¬ 
cient to support a verdict, and in this connection cites with 
approval Wilson v. United States, supra. At note seven (7) 
of the opinion the following language is found: ‘‘Although the 
Government may be unable to produce testimony of eyewit¬ 
nesses to the conduct on which guilt depends, this does not 
mean that it cannot produce proof sufficient to support a ver¬ 
dict. The jury is permitted to infer from one fact the existence 
of another essential to guilt, if reason and experience support 
the inference. In many circumstances courts hold that proof 
of the first fact furnishes a basis for inference of the existence 
of the second (7).” It appears, then, that the Supreme Court 
again approves a permissive inference of guilt from unexplained 
possession of recently stolen property, because the Wilson case 
is found cited at note seven (7). 

It is evident from the Tot case that statutes creating pre¬ 
sumptions of guilt from proved facts are on no higher plane 
than court decisions, because in either case the inference must 
be reasonable in the light of human experience. 1 The statute 
cannot stand if it is otherwise. It is therefore significant that 
many statutes making possession of recently stolen property 
without explanation prima facie evidence of guilt, but not re¬ 
quiring conviction, have been sustained. (Note) 51 A. L. R. 
1167. 

Appellant cites a number of cases, although conceding that 
the authorities are divided. Appellee notes that in the follow¬ 
ing cases cited by appellant the reversible error consisted in 
the undue weight given by the trial court to unexplained pos¬ 
session in charging the jury: People v. Nichols. 39 Cal. App. 29. 
177 P. 861 (1918) (trial court charged that mere unexplained 
possession was “presumptive evidence” of guilt); Stewart v. 
People , 42 Mich. 255. 3 N. W. 863 (1S79) (trial court charged 

1 See William* et al. v. United State* (l*. S. App. 1>. C.). No. $4;>1, cteeided 
September 27. 1943. 
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that possession raised a presumption of guilt); State v. Powell, 
61 Kan. 81. 58 Pac. 968 (1899) (trial court charged that unex¬ 
plained possession was not only prima facie evidence of guilt 
but threw the burden of proof on the defendant); State v. 
Shaffer, 59 Iowa 290. 13 N. W. 306 (1882) (trial court charged 
that possession raised a presumption); Methard v. State, 19 
Ohio State 363 (1869) (trial court charged that in the case of 
burglary possession raised a presumption of law of defendant’s 
guilt). Appellee agrees that there is no legal presumption of 
guilt from unexplained possession. Tractenberg v. United 
States, supra. In State v. Smith, 179 Wis. 170, 190 N. W. 905 
(1922). cited by appellant, the evidence of guilt was that de¬ 
fendant was riding in a stolen- car with the confessed thief. 
Defendant did not drive or purchase gas or oil*. The appellate 
court reversed a conviction on the ground that such evidence 
did not show an exercise of dominion. There was no real evi¬ 
dence of exclusive possession. Furthermore, the appellate court 
said it was not satisfied of guilt beyond a reasonable doubt, 
which is far afield of the “substantial evidence” rule applied in 
Federal courts. 

II 

No reversible error is to be found in the fact that appellant 
was without counsel for a period of five days subsequent 
to the filing of his notice of appeal 

Appellant was represented by assigned counsel at the trial. 
After sentence was imposed on April 21, trial counsel filed a 
notice of appeal and the appeal was perfected. On April 28, 
trial counsel advised appellant that he intended to withdraw. 
On May 13. 1943, the trial court permitted trial counsel to 
withdraw*. This was done in the absence of appellant. The 
trial Court immediately referred appellant’s case to the Justice 
in charge of appointment of counsel, and present counsel was 
assigned on May 19,1943. From May 13 to May 19 no proceed¬ 
ings of any kind w"ere had. Designation of record and assign¬ 
ment of errors were filed on August 23. The bill of exceptions 
was settled and filed on August 23,1943, in the chambers of the 
trial justice with appellant’s former counsel, as w-ell as his 
present counsel, present and participating in the discussion. 


Concededly, after notice of appeal was filed, the case was 
within the jurisdiction of this Court of Appeals, rules m and 
iv, rules in criminal cases. It is possible that the trial Court 
was without power to allow the withdrawal of assigned counsel 
at that time, yet, on the other hand, it is not generally under¬ 
stood that an assignment as counsel in a criminal case involves 
the duty to prosecute an appeal. This Court of Appeals has 
been in the habit of appointing counsel to assist indigent per¬ 
sons in prosecuting appeals. If appellant’s argument is cor¬ 
rect, then, by the same token, the appointment of his present 
counsel was invalid and appellant stands before this Court 
without counsel. However, as the preparation of the bill of 
exceptions is supervised by the trial judge, rule vii, rules in 
criminal cases, it would seem that the matter of appellant’s 
representation during the preparation of that part of the record 
would be a matter properly committed to the trial court. 

Be these matters as they may, there is no reversible error 
in this case. Happily, this Court of Appeals has refused to 
stick at hyper-technical application of the phrase “every step of 
the proceedings’’ as it pertains to the right to counsel. In 
McJordan v. Huff (U. S. App. D. C.) 133 F. (2d) 408 (1943), 
where the appellant had pleaded guilty sans counsel, but had 
later been afforded assigned counsel, wrho advised him to let 
the plea stand, it was held that no reversible error had occurred. 
The same rule was applied in Alexander v. United States (U. S. 
App. D.C.), 136 F. (2d) 783. 

Even conceding that every contention appellant makes in 
this regard be correct, what effect would it have on the judg¬ 
ment in the criminal case? That conviction was had with 
every procedural safeguard, while appellant was represented 
by competent counsel. Certainly, deprivation of counsel sub¬ 
sequent to the judgment of conviction could not have a retro¬ 
active effect. Even though it be erroneous for some other 
reason, it would not be so for lack of counsel. This Court could 
exercise its dispensing power as to proceedings after the appeal 
w as perfected to remedy any hardship worked by the temporary 
deprivation of counsel. Boykin v. Huff, 73 App. D. C. 378, 
121 F. 2d) 865. 
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CONCLUSION 

There is a permissive inference from the possession of re¬ 
cently stolen property to the fact of guilt, where defendant’s 
account of his possession is either lacking or not satisfactory. 
The jury has acted on that inference and its verdict is not to be 
set aside for lack of evidence to support it. No reversible 
error, if any, occurred in the proceedings after appeal was noted 
and the judgment should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 
John C. Conliff, 

Charles B. Murray, 

John P. Burke, 

Assistartf United States Attorneys. 
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District Court of the United States for the District of Columbia 

Holding a Criminal Term—January Term, A. D. 1943 

G. J. No. 27528, Criminal No. 71549, Housebreaking and 

Larceny 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one James B. Edwards and one Theodore S. Anderson, 
on, to wit, the sixth day of February. 1943. and at the District 
of Columbia aforesaid, the store of one Morris Ehrlich, there 
situate, feloniously did enter, with intent to commit therein 
the crime of larceny, to wit, with intent the goods, chattels 
and property in the said store then and there being, feloniously 
to steal, take and carry away; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Second Count 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one James B. Edwards and one Theodore S. Anderson, 
on, to wit, the sixth day of February, 1943, and at the District 
of Columbia aforesaid, eleven suits of clothes, each suit of 
the value of five dollars, five overcoats, each of the value of 
three dollars, five watches, each of the value of eight dollars, five 
watches, each of the value of three dollars, one finger ring, of the 
value of fifteen dollars, forty-eight pairs of socks, each pair of 
the value of twenty cents, ten knives each of the value of thirty- 
five cents, one camera, of the value of three dollars, nine shirts, 
each of the value of one dollar, one coat, of the value of three 
dollars, one revolver, of the value of two dollars, one flashlight, 
of the value of fifty cents, of the goods, chattels and property 

(15) 




of one Morris Ehrlich, then and there being found in the store 
referred to in the first count of this indictment, feloniously did 
steal, take and carry away; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Edward L. Brady, 

Foreman. 

Filed in open court. Mar. 1, 1943, Charles E. Stewart, Clerk. 

i 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 71549 

United States 
vs. 

James B. Edwards 

AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO PROCEED 
WITHOUT PREPAYMENT OF COSTS 

I, James B. Edwards, being first duly sworn according to law, 
depose and say that I am the defendant in the above-entitled 
cause, and, in support of my application for leave to proceed 
in said cause without being required to prepay fees or costs, 
state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay 
the costs of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek 
in said suit or action. 

5. That the nature of my cause of action is briefly 
stated as follows: Prosecution of appeal in the above- 
entitled cause. 


James B. Edwards. 
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Subscribed and sworn to before me this 27th day of April 
1943. 

Charles E. Stewart, 

' Clerk. 

By H. M. Hull, 

Deputy Clerk. 

Let the defendant proceed without prepayment of costs. 

Jennings Bailey, 

Justice. 

Filed Apr. 27, 1943. Charles E. Stewart, Clerk. 

In the District Court of the United States for the District of 
Columbia, the 13th day of May 1943 

Criminal Action No. 71549 

United States 
vs. 

James B. Edwards 

The Clerk of said Court will please note my withdrawal as 
attorney for the defendant. 

Wm. F. Martin, 

Address Colorado Bldg., 

• \ 

Attorney for Defendant. 

Approved: 

McGuire, J. 

5/13/43. 

Filed May 13, 1943, Charles E. Stewart. Clerk. 

In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Court—Criminal No. 71549. Charge 
Housebreaking and Larceny 

United States 
vs. 

James B. Edwards 

ORDER APPOINTING COUNSEL TO DEFEND 

Upon consideration of the motion of the defendant in the 
above-entitled cause, it is this 19th day of May. A. D. 1943. 
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Ordered, that Hugh H. Obear, Esquire, be, and he is, hereby- 
appointed to appear and defend on behalf of the said defendant 
in his appeal of the above-entitled cause. 

* James M. Proctor, 

Justice. 

Filed May 19. 1943. Charles E. Stewart, Clerk. 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 71549 

U n ited States . plai nti ff 
vs. 

James B. Edwards, defendant 

ORDER EXTENDING TIME FOR SETTLING BILL OF EXCEPTIONS AND 
FOR FILING AN ASSIGNMENT OF ERRORS 

Upon motion of the defendant Janies B. Edwards and upon 
consent of the United States Attorney for the District of Co¬ 
lumbia endorsed at the foot hereof, and for cause shown, it is 
by the court this 24th day of May. 1943; 

Ordered that the time within which the Bill of Exceptions 
herein may be settled be and the same is hereby extended to 
and including the first day of August, 1943; 

Further ordered that the time within which the defendant 
shall file with the Clerk an Assignment of Errors of which he 
complains be and the same is hereby extended to and includ¬ 
ing the first day of August. 1943. 

Further ordered that the term of this court at which de¬ 
fendant w’as tried and convicted be and the same is hereby 
extended for all purposes of this action and particularly for 
the purposes hereinabove provided. 

Matthew’ F. McGuire, 

Justice . 

I consent: 

Edw’ard M. Curran, 

United States Attorney. 

By John C. Conliff, Jr.. 

Asst. U. S. Atty. 

Filed May 24.1943. Charles E. Stewart, Clerk. 


United States Court of Appeals for the District of Columbia 
No. 8513—April Term, 1943 

James B. Edwards, appellant 
v. 

United States of Amerlca 

ORDER 

On consideration of appellant’s motion to extend time to 
September 7, 1943, to settle and file bill of exceptions and 
assignment of errors, it is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated July 17,1943. 

A true copy, test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

United States Court of Appeals for the District of Columbia, 
filed July 17, 1943, Joseph W. Stewart, Clerk. 

Filed July 23, 1943, Charles E. Stewart, Clerk. 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 71549 

United States 
vs. 

James B. Edwards 

BILL OF EXCEPTIONS 

Be it remembered that heretofore the Grand Jury of the 
United States in and for the District of Columbia, did find and 
return to and before the above entitled court its indictment 
against the defendant, James B. Edwards, and that at the Janu¬ 
ary, 1943, Term of the District Court of the United States for 


the District of Columbia, Criminal Division, the above named 
defendant was, on the 5th day of March, 1943, then and there 
arraigned in person, appeared and plead not guilty to said 
indictment. 

Thereafter, at the April, 1943, Term of said court, and on the 
7th day of April, 1943, the. above entitled cause came on for 
trial before the Honorable Matthew F. McGuire, one of the 
judges of said court, and a jury duly impanelled, John C. Con- 
liff, Jr., Assistant United States Attorney, appearing as counsel 
for the United States, and William F. Martin, Esquire, having 
theretofore been duly assigned as counsel by the District Court 
of the United States for the District of Columbia, appeared as 
counsel for the defendant. 

The first witness called for the United States was Morris 
Ehrlich. He testified as follows: That he was the owner of a 
store known as a pawnbroker’s exchange, located at 601 N 
Street, N. W. On the evening of Friday, February 5, 1943, he 
closed his place of-business about 7:30 p. m. On Saturday 
morning, February 6, 1943, about 9:15 a. m., he was opening 
his store and noticed a hole in the wall under a window on the 
Sixth Street side of the premises, which hole led into the base¬ 
ment of the building. Witness entered his store by the front 
door and discovered that the lock on the basement side of the 
door leading from the store downstairs to the basement had 
been broken. He noticed that his store had been ransacked 
and discovered various articles of property belonging to witness, 
totaling in value nearly $100.00, missing. Witness described 
the missing property. Witness testified he then reported the 
matter to the police and some of the stolen articles were shown 
him later by the police. The United States Attorney thereupon 
showed the witness a double-breasted chalk striped brown suit 
of clothes which the witness positively identified as being a 
portion of clothing taken from his store. The United States 
Attorney also showed the witness a .38 caliber revolver, which 
the witness positively identified as part of the stolen property. 
The United States Attorney also showed the witness a flashlight 
and pocket penknife. The witness testified that the penknife 
shown him had a handle of the same composition and color as 
the one stolen, and was new in appearance as was the one stolen.. 
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Witness also testified that the flashlight was similar in appear¬ 
ance to the one stolen. 

Gilliam Woods testified as follows: That he was janitor of 
the premises, 601 N Street, N. W., which is also known as 1300 
Sixth Street, N. W.; that about 6:00 in the morning of February 
6, 1943 witness went to the basement of this building and saw 
numerous articles of clothing on top of a pile of coal. Witness 
started up the stairs to the hall to call the police and a man who 
had come in the door of the building from the Sixth Street en¬ 
trance. and into the hall, pointed a revolver at him and told 
him to back up. The witness testified he watched the man with 
the gun very carefully, and identified as that person one Theo¬ 
dore S. Anderson who was brought to the Courtroom and shown 
to witness. He further testified that another colored man was 
behind Anderson, but he did not get a sufficient view of this 
other man to identify him. The man back of Anderson, while 
Anderson was holding a gun on the witness, went into the base¬ 
ment and came back into the hall with some of the clothing 
which witness had seen on the pile of coal in the basement. 
Thereupon, both men ran from the building. The witness 
testified that he was watching Anderson, the man with the gun, 
as he was afraid of the gun, and he did not pay any attention 
to the other man, and because of looking at the gun he at no 
time saw the other man’s face. 

Thereupon. Owen W. Davis was called as a witness on behalf 
of the Government and testified as follows: That he is a police 
officer in the Metropolitan Police Department of the District 
of Columbia attached to Number Two Precinct; that he went 
to premises 601 N Street, N. W„ about 7:00 a. m., February 6, 
1943, after receiving a complaint at his precinct and he found 
a quantity of clothing in the basement on a coal pile, which he 
took to the precinct. At that time no complaint had been re¬ 
ceived regarding the store of Morris Ehrlich in the same build¬ 
ing. About 11:00 a. m. the same morning he received a report 
that Ehrlich’s store had been broken into and he returned to 
the building and went to the store. On Saturday, February 13, 
1943, about 6:00 p. m., the witness went to premises 1229 */> 
Seventh Street. N. W.. on the second floor and arrested James 
H. Edwards and Theodore S. Anderson whom he found to- 
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gether. (This was the same Theodore S. Anderson whom the 
Government witness Woods had identified in the Courtroom.) 
He testified that Anderson roomed at this address. At the 
time of the arrest, witness recovered from Anderson the revolver 
which Government witness Morris Ehrlich had identified as 
part of the property stolen from his store. He further testified 
that he took Anderson and Edwards to Number Two Precinct 
and had a line-up at 2:00 p. m. Sunday afternoon, February 14, 
1943. He testified that Gilliam Woods identified Theodore S. 
Anderson in this lineup. He further testified that James H. 
Edwards was in the same lineup and Gilliam Woods was unable 
to identify Edwards. The witness testified that at the time of 
Edwards’ arrest, he was wearing a brown striped double- 
breasted suit. The Assistant United States Attorney showed 
the witness the suit which had been previously identified by the 
witness Morris Ehrlich and witness identified it as the suit 
Edwards was wearing at the time of his arrest. The witness 
also testified that at the time of Edwards’ arrest he had in his 
possession a new pocket penknife. The Assistant United States 
Attorney showed him the penknife which had been previously 
dentified by the witness Morris Ehrlich and witness identified 
it as the knife taken from Edwards at the time of his arrest. 
The witness testified that after this suit of clothes, and penknife 
were recovered from the defendant Edwards, they were shown 
by the police to the Government witness Morris Ehrlich. The 
exhibits mentioned heretofore were received in evidence with¬ 
out objection. Thereupon the Government rested, and the 
foregoing was all the evidence offered or given by the 
Government. 

Thereupon, the defendant by his attorney moved the Court 
to direct a verdict of not guilty, which motion was denied and 
an exception noted. 

Whereupon, the defendant to maintain the issues on his 
part called Theodore S. Anderson (heretofore mentioned) as 
a witness on his behalf, who testified that he, the said Theodore 
S. Anderson had broken into and entered the premises of 
Morris Ehrlich on the night of February 6, 1943 accompanied 
by another man who was not the defendant James B. Edwards 
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but was one James Johnson; that he, Theodore S. Anderson 
had entered a plea of guilty to the indictment to said offense; 
that the defendant was not with him on the occasion of break¬ 
ing and entering the premises of Morris Ehrlich, nor did the 
defendant participate in any way in the breaking and entering 
of the premises or otherwise in the commission of the crime. 
On cross-examination witness’testified that he did not know 
where James Johnson lived or any places he frequented, and 
stated that he had merely met Johnson casually on the street on 
several occasions. 

Thereupon, Bertha Lee Edwards was called as a witness on 
behalf of the defendant and testified as follows: That she 
was the wife of the defendant and that she and defendant 
were registered at the Logan Hotel, Logan Circle, Washington, 
D. C., on the night of February 6, 1943, and occupied a room 
in said hotel from sometime in the evening before dark on 
February 6. 1943 to 12:00 noon February 7, 1943, and that de¬ 
fendant did not leave said room during said period. 

And thereupon the defendant rested, and the foregoing was 
all of the evidence offered or given by the defendant. 

The foregoing evidence on the part of the United States and 
on the part of the defendant was all of the evidence offered 
or given in this proceeding. 

Thereupon the defendant by his counsel moved the Court to 
direct the jury to return a verdict of not guilty for the following 
reasons, namely, that there was not sufficient evidence to justify 
the jury in returning the verdict of guilty. Such motion was 
denied by the Court, to which ruling defendant by his counsel 
then and there excepted. 

Thereupon the jury rendered a verdict of guilty as charged 
in the indictment and the defendant moved the Court to arrest 
judgment in said proceedings for the following reasons, namely, 
that there was not sufficient evidence to justify the verdict of 
guilty. Said motion for arrest of judgment was overruled by 
the Court, to which ruling defendant, by his counsel, then and 
there excepted. 

Thereupon the defendant moved the Court for a new trial 
of said cause for the following reasons, namely, that the evi¬ 
dence was insufficient to sustain the verdict of guilty. Said 
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motion for a new trial was denied by the Court, to which ruling 
defendant, by his counsel, then and there excepted. 

Thereupon the Court, on the 21st day of April, 1943, rendered 
its sentence and judgment upon said verdict, which sentence 
and judgment is as follows, that the defendant serve from five 
to fifteen years in the penitentiary. 

Thereupon on, to wit, the 27th day of April, 1943, William 
F. Martin, Esquire, duly noted an appeal from said judgment 
upon said verdict, and on, to wit, the 13th day of May, 1943, 
and prior to the settling of a bill of exceptions herein and in the 
absence of the defendant from court and without the knowl¬ 
edge or acquiescence of the defendant who was incarcerated in 
the Washington Asylum & Jail, the Court permitted the said 
William F. Martin, Esquire, to withdraw as counsel for the 
defendant and then immediately referred the matter of ap¬ 
pointment of new counsel for the defendant to the justice of 
the court in charge of the appointment of counsel (Mr. Jus¬ 
tice Proctor), and thereafter the Court on the 19th day of May, 
1943, designated and assigned Hugh H. Obear, Esquire, to 
prosecute the appeal on behalf of the defendant. The Court 
permitted the withdrawal of the said William F. Martin, Es¬ 
quire, as counsel because he was advised by the said William F. 
Martin, Esquire, that he had no confidence in the appeal. 

The said William F. Martin, Esquire, had on the 28th day 
of April, 1943, advised the defendant that he intended to with¬ 
draw from the the case. 

Between the withdrawal of Wiliam F. Martin, Esquire, as 
attorney for the defendant on the 13th day of May, 1943, and 
the appointment of Hugh H. Obear, Esquire, as attorney for 
the defendant on the 19th day of May, 1943, no proceedings 
of any kind w*ere had in this case. 

On the 20th day of August, 1943, when his bill of excep¬ 
tions was settled in the chambers of the trial justice, the said 
William F. Martin, Esquire, former counsel for the defendant, 
w'as present throughout the discussion and participated therein. 
Present also w*ere counsel for the Government and Hugh H. 
Obear, present counsel for the defendant. In addition, all the 
Government witnesses who had testified in the case and the 
defendant himself and a defense witness then in custody, 
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•one Theodore S. Anderson, were available in the anteroom of 
the judge’s chambers, and some of them were called and first 
being sworn by the trial judge gave testimony as to what their 
testimony at the trial had been. The testimony and the pro¬ 
ceedings at the trial had not been stenographically reported. 

And now in furtherance of justice and that right may be 
done, the defendant James B. Edwards tenders and presents 
the foregoing his bill of exceptions in this case, anci prays that 
the same may be settled and allowed and signed and sealed 
by the Court, and made part of the record, and the same is 
accordingly done, now for then, this 23d day of August, 1943. 

Matthew F. McGuire, 

Justice. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney, 

John C. Conliff, Jr., 

John C. Conliff, Jr., 

Assistant United States Attorney, 

Charles B. Murray, 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Plaintiff. 

Hugh H. Obear, 

Hugh B. Obear, 

Attorney for Defendant. 

Filed Aug. 23,1943, Charles E. Stewart, Clerk. 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 71549 

United States, plaintiff 
vs. 

James B. Edwards, defendant 

ASSIGNMENT OF ERRORS 

Comes now the defendant James B. Edwards, defendant 
in the above-entitled cause, and files the following Assign- 




ment of Errors upon which he will rely in the prosecution 
of the appeal taken from the judgment of this Court entered 
on the 21st day of April, 1943. 

(1) The Court erred in refusing to sustain the motion of - 
the defendant iu direct the jury to return a verdict in favor 
of the defendant. 

(2) The Court erred in denying the motion of this de¬ 
fendant to set aside the verdict. 

(3) The Court erred in entering judgment against this 
defendant. 

(4) The Court erred in permitting the withdrawal of coun¬ 
selor this defendant after appeal taken and prior to the 
settHhg of a bill of exceptions and out of the presence of the 
defendant and without his knowledge or consent. 

(5) The Court erred in permitting the withdrawal of counsel 
for the defendant who had been assigned by the Court, after 
the taking of an appeal and before the appointment of substi¬ 
tute counsel for this defendant. 

(6) The Court erred in permitting the withdrawal of counsel - 
for the defendant after the filing of notice of appeal and after 
the United States Court of Appeals for the District of Columbia 
had thereby obtained supervision and control of the proceedings 
on appeal. 

(7) Defendant was denied the right, safeguarded by the 
Vlth Amendment to the Constitution of the United States, 
to the assistance of counsel at every step of the proceedings 
in his cause. 

Hugh H. Obear, 

Hugh H. Obear, 

Attorney for Defendant. 

James B. Edwards, 

Southern Building, Washington, D. C. 

Service of a copy of the above acknowledged this 23rd day 
of August, 1943. 

Edward M. Curran, 

J. C. C. 

United States Attorney. 

Filed Aug. 23,1943, Charles E. Stewart, Clerk. 
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